
As You Sow 
Shareholder Campaign on the  

Financial Risks  
of Investments in Coal 

Presented by Leslie H. Lowe 
   UCI Environmental Accountability 

   Senior Strategist for the As You Sow Campaign 

 



As You Sow coal 
finance research 
project:  
-- began summer 
2010  
--white paper 
published June 
2011. 



Campaign Objectives 

UCI Environmental Accountability 

Document consensus among industry analysts on the financial 
case against coal. 
 
Assess coal risks at targeted utility companies based on key risk 
indicators. 
 
Engage capital market players in dialogue about financial risks 
of investments in coal: 

•Investors 
•Utility company management  
•Investment advisors, managers 

 
Publicize financial case against coal and company-specific risks 

•Financial media and utility trade press 
•NGOs and community activists 
 



The Facts: Markets are Moving  
Away from Coal 

 Since 2005, over 153 new announced coal plants were canceled by 
energy stakeholders - $243 billion disinvested.  

 Since 2009 over 14 GW of announced retirements of existing fleet 
(more anticipated). 

 A spate of investment advisory warnings about the viability of coal 
plant retrofits given environmental compliance and market changes.  

 Standard and Poor's estimates coal’s share of generation market will 
drop to 33% from normal range of 50% given modest carbon 
regulation. Alternative energy markets can fill void. 

 Coal Plant Valuations suffer 10% loss in 2010; projections for 
lower profits in 2011 and continued flat natgas prices beyond. 

 Utilities can no longer profitably burn coal from Central Appalachia. 
Coal producers have turned to new markets for future revenue 
boosts. 
 



Risk Adjusted Returns ? 

UCI Environmental Accountability 



Coal Risk Indicators 

• CMS 
• Dominion 
• Duke 
• Entergy 
• FirstEnergy 
• PSEG 
• Xcel 

 

The risk indicators for a coal-burning utility  

are:  

• the age and size of its coal fleet; 

• whether its plants have environmental  

controls to meet new and more stringent 

 environmental standards; 

• how much coal it burns; and  

• the price of that coal relative to other  

fuels.   
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2011 Request to Companies 
 

An Extra Level of Diligence at a Time of Challenge and 
Opportunity 

 
Shareowners request that the Board of Directors, at reasonable 
cost and omitting proprietary information, issue a report by 
[DATE] on the financial risks of continued reliance on coal 
generating plants versus investments in efficiency and cleaner 
energy, including assessment of the cumulative costs of 
environmental controls and remediation, risks related to the 
price and supply of coal, and the increasing competitiveness of 
alternative generating sources. 



The Rationale 
 The U.S. fleet of coal-fired power plants is 

aging and the companies that rely upon them 
face unprecedented financial risks: 

• Regulatory Risk 
• Commodity Risk 
• Construction Risk 

 
Why continue with coal?   
What is  the optimum portfolio mix?  
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Rule 14a-8  Shareholder Proposals 

“This section addres ses when a company must include a shareholder's proposal in its proxy statement 
and identify the proposal in its form of proxy when the company holds an annual or special meeting of 
shareholders.”  [Emphasis added]  

The Rule is written in Q&A form: 

Definition of a Shareholder Proposa l:  Rule 14a-8(a)    Question 1 
A shareholder proposal is a Ņrecommendation or requirement that the company and/or its board of directors 
take action, which you intend to present at a meeting of the company's shareh olders.Ó 

 Corporations are chartered under state law and most states do not allow shareholders to 
mandate actions by the board Š see Note to 14a-8(i)(1) below.  Consequently, resolutions are 
cast as recommendations to the board and they are not binding even if passed by a majority of 
shareholders. 

 
Eligibility of Shareholder Proponent:  Rule 14a-8(b)   Question 2 
Must be a registered owner of $2,000.00 worth of stock that has held for at least one year and will be held 
through the date of the companyÕs annual meeting. 

 A group of sharehol ders may “co -file” the resolution and the value of their shares will be 
aggregated in determining the threshold amoun t of $2,000.00 

 Proponent(s) mu st submit proof of ownership and a filing letter stating they meet eligibility 
requirements along with the resolution.  
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Rule 14a-8 

Procedural Requirements: Rule 14a-8(c) Š (e), (h)   Questions 3-5, 8 
 A shareholder may file only one resolution with the company. 
 The resolution may not exceed 500 words (including symbols and abbreviations). 
 The resolution mus t be submitted to the company Ņnot less than 120 calendar days before the 

date of the company 's proxy statement released to shareholders in connection with the previous 
year's annual meeting.Ó  The filing deadline is usually published in the proxy from the prior 
year. 

 The shareholder or a designee must be present at the annual meeting to present the proposal. 
 
Exclusion of a Proposal: Rule 14a-8(f), (g), (j) and (k)    Questions 6, 7, 10 and ll  
The company may ask th e SEC for permission to exclude the proposal on the ground that the proponent 
failed to comply w ith all of the requirements of Rule 14a-8.   

 The company mus t notify the proponent in writing of any procedural or eligibility deficiencies 
within 14 days after receiving the proposal, as well as of the t ime frame for the proponentÕs 
response.  However, no notice is required if the  proposal is submitted after the filing deadline. 

 The company may ch allenge the resolution on substantive grounds  under Rule 14a-8(i) in a Ņno 
actionÓ request to the SEC submitted at least 80 days before the company files its definitive 
proxy sta tement with the SEC. 

 The burden rests with the company to  show the proponent has not complied with the Rule in 
some respect. 

 The proponent may submit a response to the Ņno actionÓ request. 
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Rule 14a-8  Grounds for Exclusion 
Substantive Content: Rule 14a-8(i)   Question 9  
A company may seek to exclu de a proposal for one or more of  the following substantive reasons (the most 
frequently cited reasons are in boldface): 
 
“(1) Improper under state law: If the proposal is not a proper subject for action by shareholders under the 
laws of the jurisdiction of the company' s organization; 
 
(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the Commission's 
proxy rules,  including §240.14a-9, which prohibits materially false or misleading statements in proxy 
soliciting materials; 
 
 (7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 
 
(10) Substantially implemented: If the company has already substantially imp lemented the proposal; 
 
(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to the 
company by another proponent that will be included in the company's proxy materials for the same 
meeting; 
 
(12) Resubmissions: If the proposal deals with substantially the same subject matter as another proposal or 
proposals that has or have been previously in cluded in the c ompany' s proxy materials within the preceding 
5 calendar years, a company ma y exclude it from its proxy materials for any meeting held within 3 calendar 
years of  the last time it was included if the  proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously 
within the preceding 5 calendar years; or 
(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or 
more previously within the preceding 5 calendar years; 
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Proxy 
Memo  
Duke 

Energy 



Proxy 
Memo 

FirstEnergy 



Communication 
with SRI 

Networks 

•Ceres 
•ICCR 
•INCR 
•Proxy Advisors 
(ISS, Glass Lewis) 
•Websites (Moxy 
Vote) 



-- Posted on the SEC 
website: 
 
http://www.investorscopes.c
om/AS-YOU-
SOW/PX14A6G/10953789.a
spx 

SEC Exempt 
Solicitation - Duke 
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Shareholder Rebuttal to  FirstEnergy CorporationÕs Opposition Statement 
(Proposal #9, page 25 in the Proxy) 

 
240.14a-103 Notice of Exempt Solicitation 
U.S. Securities and Exchange Commission, Washington, DC 20549 
 
NAME OF REGISTRANT:  AS YOU SOW 
NAME OF PERSON RELYING ON EXEMPTION: AS YOU SOW 
ADDRESS OF PERSON RELYING ON EXEMEPTION:  311 CALIFORNIA STREET, SUITE 
510, SAN FRANCISCO, CA 94104 
 
 
Proposal #9 Report on the Financial Risks of Continued Reliance on Coal 
 
As You Sow, a shareholder advocacy organization, has filed this proposal on behalf of Eleanore 
Despina. The Proponent is concerned about the long-term value of FirstEnergyÕs coal-fired 
generating assets given the numerous reports by industry analysts demonstrating that coal plants 
face unprecedented material risks that are eroding the value of these assets. The merger with 
Allegheny Energy has increased our companyÕs reliance on coal plants that many industry 
analysts consider to be at risk and, in the past year, several credit analysts downgraded 
FirstEnergy and its subsidiaries.  

SEC Exempt Solicitation - FirstEnergy 
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QuickTime™ and a
TIFF (LZW) decompressor

are needed to see this picture.

The Annual General Meeting 
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2012 Request to Companies 

Shareowners request that [company] Board of 
Directors report to shareholders by [date], at 
reasonable cost and omitting proprietary 
information, on plans to reduce our company’s 
exposure to coal-related costs and risks, including 
progress toward achieving specific goals to 
minimize commodity risks, emissions other 
than greenhouse gases, costs of environmental 
compliance, and construction risks. 

 



Seize the T ime!  
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